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Social  Media Universe

Presenter
Presentation Notes
Whatsapp 2 billion active usersInstagram 1 billion monthly active usersTwitch 7 million broadcasters monthly; 37.5 million daily monthly  usersTikTok – 800 million monthly active users (ahead of Linkedin, Twitter, pinterest, and snapchat!)Reddit – 430+ million active users



7 mil l ion
Monthly broadcasters; 37.5 million monthly active users

800 mil l ion
Active monthly users

430+ mil l ion
Active monthly users
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Mo’ users, 
mo’ 
problems ….
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The Plan
▫ First Amendment Background
▫ First Amendment Issues on Social Media

▫ Criminal penalties /  restrictions on parolees’ rights
▫ Blocking /  banning on government pages
▫ Social media in schools
▫ Social media & employment law
▫ Liability of social media companies

▫ Questions
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1. First  Amendment  Background
What you need to know



“
“Congress shall make no law… abridging 
the freedom of speech, or of the press; or 

of the right of people peaceably to 
assemble, and to petition the government 

for a redress of grievances.”

8
- U.S. Const. amend. I



“
“All men have the inherent and inalienable right… to 
assemble peaceably, protest against wrongs, and 

petition for redress of grievances; to communicate freely 
their thoughts and opinions, being responsible for the 

abuse of that right.”

9

- Utah Const. art. 1 § 1
“No law shall be passed to abridge or restrain the 

freedom of speech or of the press ….”
- Utah Const. art. 1 § 15



First  Amendment  Speech Analyt ical 
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Then Enter the Internet…
▫ What’s a “forum”?
▫ Public/Private Problems
▫ Interactivity
▫ Ubiquity
▫ Social Media Only Adds to the Complexity



Then Enter the Internet…

▫ There must be some protection



“
“While in the past there may have been difficulty 

in identifying the most important places (in a 
spatial sense) for the exchange of views, today 
the answer is clear. It is cyberspace — the "vast 
democratic forums of the Internet" in general, 

and social media in particular. …”
13

- Packingham v. North Carolina, 137 S. Ct. 1730 (2017)



Then Enter the Internet…
▫ But we have to be careful… 

▫ Packingham v. North Carolina, 137 S. Ct. 1730 (2017) (Alito, J. 
concurring in the judgment)

“Cyberspace is different from the physical world, and if it 
is true, as the Court believes, that "we cannot appreciate 
yet" the "full dimensions and vast potential" of "the 
Cyber Age," ibid., we should proceed circumspectly, 
taking one step at a time.”



2. 1s t Am. Is s ues  on s ocial media
How this all plays out.



2.1 – Criminal Law
Speech, punishment, sentencing, and beyond



Criminal law
▫ Some speech is not 

protected and can be 
criminally punished, even if 
it’s on the internet

▫ First Amendment issues 
with conditions of 
probation, supervised 
release, or even post-
release. 17



Criminal law - Packingham
▫ Lester Packingham posted 

this to Facebook
▫ N.C. law prohibited sex 

offenders from accessing 
websites where “offender 
knows that the site permits 
minor children to create or 
maintain personal Web 
pages.” 18
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A “commercial social networking Web site” is defined as a website that meets four criteria. First, it “[i]s operated by a person who derives revenue from membership fees, advertising, or other sources related to the operation of the *1734Web site.” § 14–202.5(b). Second, it “[f]acilitates the social introduction between two or more persons for the purposes of friendship, meeting other persons, or information exchanges.” Ibid. Third, it “[a]llows users to create Web pages or personal profiles that contain information such as the name or nickname of the user, photographs placed on the personal Web page by the user, other personal information about the user, and links to other personal Web pages on the commercial social networking Web site of friends or associates of the user that may be accessed by other users or visitors to the Web site.” Ibid. And fourth, it “[p]rovides users or visitors ... mechanisms to communicate with other users, such as a message board, chat room, electronic mail, or instant messenger.” Ibid.The statute includes two express exemptions. The statutory bar does not extend to websites that “[p]rovid[e] only one of the following discrete services: photo-sharing, electronic mail, instant messenger, or chat room or message board platform.” § 14–202.5(c)(1). The law also does not encompass websites that have as their “primary purpose the facilitation of commercial transactions involving goods or services between [their] members or visitors.” § 14–202.5(c)(2).



Criminal law - Packingham
▫ SCOTUS holds the statute unconstitutional

▫ First Amendment right to access the Internet
▫ Statute could apply to lots of websites, including places 

like Amazon.com, Washingtonpost.com, and 
Webmd.com, but certainly applied to Facebook

▫ General government interest in protecting citizens from 
sex offenders was not sufficiently tailored

19
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“
“North Carolina with one broad stroke bars 
access to what for many are the principal 

sources for knowing current events, checking 
ads for employment, speaking and listening in 

the modern public square, and otherwise 
exploring vast realms of human knowledge.”

20
- Packingham, 137 S. Ct. at 1737



Criminal law – Packingham Effect
▫ Broad statements about the Internet

▫ Helpful outside that realm?
▫ In criminal law /  sentencing /  probation /  supervision, Courts 

have read Packingham narrowly
▫ Doesn’t apply to probationers
▫ Doesn’t apply to parolees
▫ Only applies to overbroad /  vague conditions not set by 

court
▫ May require Court to provide justifications 2 1



2.2 – Government  Blocking /  Banning 
First Amendment Right to comment?



The Tweeter- in-Chief
• ~85 million followers
• 54,000+ tweets

https://www.statista.com/chart/19561/total-number-of-tweets-from-donald-trump/

https://www.statista.com/chart/19561/total-number-of-tweets-from-donald-trump/


… Not  the only one



The Tweeter- in-Chief



Publ ic Of f icials’  arguments
▫ Personal account
▫ “Private property”
▫ Terms & conditions
▫ Government speech 
▫ No First Amendment right to be heard
▫ Accessible even if you’re blocked

26



Knight  First  Amendment  Inst it ute v. Trump, 302 
F. Supp. 3d 541 (S.D.N.Y.2018)

▫ Personal account
▫ “Private property”
▫ Terms & conditions
▫ Government speech 
▫ No First Amendment right 

to be heard
▫ Accessible even if you’re 

blocked 27

▫ Not this one, bucko.
▫ Doesn’t Matter
▫ YOU are taking the action
▫ Not in the “interactive space”
▫ Ignoring and blocking are different; 

right to be seen
▫ Different in kind



Knight , ctd.
▫ Unique facts
▫ Admitted viewpoint-based discrimination
▫ Affirmed 928 F.3d 226 (2d Cir. 2019)
▫ Rehearing en banc denied, with dissent by Judges Park and 

Sullivan, 953 F.3d 216 (2d Cir. 2020)

28
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(both appointed to 2d Cir. by Trump), The President did not exercise a “right or privilege created by the State” when he blocked Plaintiffs, and the panel erred in ignoring this requirement. Because Twitter is privately owned and controlled, a public official’s use of its features involves no exercise of state authority. Twitter, Inc.—not President Trump or the United States—controls the platform and regulates its use for everyone. In “blocking” Plaintiffs, the President used a Twitter feature available equally to every other user, so his actions were not “fairly attributable to the State.” Flagg, 396 F.3d at 186 (citation omitted). Therefore, the President was not a state actor when he blocked users from his personal account. He could block users from that account before assuming office and can continue to do so after he leaves the White House. He “exercised no special powers possessed by virtue of ... law” when blocking users, “nor were his actions made possible only because he was clothed with the authority” of law. Colombo v. O’Connell, 310 F.3d 115, 118 (2d Cir. 2002) (per curiam) (cleaned up).2 By ignoring this requirement, the panel decision deviated from this Court’s state-action precedents. See Fed. R. App. P. 35(a)(1).��Knight First Amendment Inst. at Columbia Univ. v. Trump, 953 F.3d 216, 227 (2d Cir. 2020)Even assuming state action, the panel’s application of First Amendment public-forum doctrine to @realDonaldTrump is a poor fit, as is the characterization of the account’s “interactive spaces” as a public forum. The panel opinion’s public-forum analysis strayed from precedent in two ways. First, it is well established that when the government engages in its own speech, it is permitted to “speak for itself” and to “select the views that it wants to express.” Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 467–68, 129 S.Ct. 1125, 172 L.Ed.2d 853 (2009) (citations omitted). Thus, where government speech is at issue, forum analysis does not apply. Id. To avoid this result, the panel disaggregated the President’s Twitter feed into his initial tweets, which it recognized as government speech, and “his supervision of the interactive features of the Account,” which it excluded from that speech. Knight, 928 F.3d at 239. With this move, the panel concluded that the “interactive spaces” are a public forum. Id. at 234. But the panel cannot have it both ways, and the Supreme Court has warned against extending the public-forum framework in just this sort of “mechanical way.” Ark. Educ. Television Comm’n v. Forbes, 523 U.S. 666, 672–73, 118 S.Ct. 1633, 140 L.Ed.2d 875 (1998).Second, the panel opinion erred in finding that the President created a public forum by continuing to use Twitter’s features the same way he did before taking office, even though “[t]he government ‘does not create a public forum by inaction or by permitting limited discourse.’ ” Perry v. McDonald, 280 F.3d 159, 167 (2d Cir. 2001) (emphases removed) (quoting Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 802, 105 S.Ct. 3439, 87 L.Ed.2d 567 (1985)).�Knight First Amendment Inst. at Columbia Univ. v. Trump, 953 F.3d 216, 228 (2d Cir. 2020)A few examples illustrate the illogic of applying public-forum doctrine in connection with government speech. If an official gives remarks and allows for participation by supporters of the government’s policies, that would not require opening the floor to opponents. Or if an official distributes pamphlets and solicits letters from the public, that would not deprive the official of editorial discretion to select which responses to publish. Likewise, if tweeting an official message on a personal Twitter account were government speech, then it should not deprive a public official from blocking certain users. See, e.g., Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 576 U.S. 200, 135 S. Ct. 2239, 2251, 192 L.Ed.2d 274 (2015) (“The fact that private parties take part in the design and propagation of a message does not extinguish the governmental nature of the message or transform the government’s role into that of a mere forum-provider.”); see also Manhattan Cmty. Access Corp. v. Halleck, ––– U.S. ––––, 139 S. Ct. 1921, 1937, 204 L.Ed.2d 405 (2019) (Sotomayor, J., dissenting) (noting that in the context of “government speech,” “picking favored viewpoints is appropriately commonplace”).It would be illogical and impractical to apply forum doctrine to such scenarios by bifurcating government speech and “interactive spaces” to require the airing of competing views. That is because the purpose of such speech, including the “interactive spaces” that may accompany it, is to convey *230 the government’s views, not to create a public forum.



Other cases
▫ Davison v. Randall, 912 F.3d 666 (4th Cir. 2019) 

▫ (government official who solicited community input 
violated First Amendment by deleting comments)

▫ Davison v. Plowman, 247 F. Supp. 3d 767 (E.D. Va. 2017), 
aff’d, 715 F. App’x 298
▫ (government social media policy created limited purpose 

public forum; deletion of comments based on the policy 
was permissible)

29
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Result : Social  Media 
Policies
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2.3 – Social media in s chools
Won’t somebody please think of the children?



Schools are dif ferent !

* Tinker v. Des Moines Indep. Sch. Dist. (1969)

Source: Time Magazine/Getty Images

“It can hardly be argued that … 
students … shed their 
constitutional rights of freedom of 
speech or expression at the 
schoolhouse gate.”

Speech may be regulated if it 
“materially and substantially 
disrupt[s] the work and discipline of 
the school” (or “impinge upon the 
rights of other students” (?))

A school may regulate vulgar or 
offensive speech in furtherance of 
its mission “to inculcate the habits 
and manners of civility” and to 
“teach[] students the boundaries of 
socially appropriate behavior.”

Punished student and prohibited 
him from further school speeches, 
based on innuendo-laden  school 
government endorsement speech

* Bethel Sch. Dist. No. 403 v. Fraser, (1986)

“The question whether the First Amendment 
requires a school to tolerate particular student 
speech … is different from the question whether 
the First Amendment requires a school 
affirmatively to promote particular student 
speech.”

If speech is “fairly characterized as part of the 
school curriculum,” schools may reasonably 
regulate the speech (such as a student 
newspaper)

* Hazelwood Sch. Dist v. Kuhlmeier, (1988)

A school may “consistent with the 
First Amendment, restrict student 
speech at a school event, when that 
speech is reasonably viewed as 
promoting illegal drug use.”
… So long as the speech does not 
“comment[] on any political or social 
issue…” and creates a “threat to the 
physical safety of students” (Alito, J., 
concurring)

* Morse v. Frederick, (2007)



Social  Media & Schools
▫ Can a school regulate access to social media on school 

grounds?
▫ Can a school punish students for social media posts 

undertaken outside of school?
▫ What about extra-curricular activities?

33



Social  Media & Schools – School Grounds
▫ Can a school regulate access to social media on school 

grounds?
▫ Yes.  See United States v. Am. Library Ass’n, 539 U.S. 194 

(2003)
▫ But the regulation should probably based on access 

policy, not content.

3 4



Social  Media & Schools – Out s ide  of School
▫ Can a school punish students for social media posts undertaken outside 

of school?
▫ Depends on whom you ask, and depends on the post.

▫ Layshock v. Hermitage Sch. Dist., 650 F.3d 205 (3d Cir. 2011)  (student couldn’t be 
punished for fake, derogatory, MySpace profile of school principal)

▫ Wynar v. Douglas Cnty. Sch. Dist., 728 F.3d 1062 (9th Cir. 2013) (school could 
expel student for sending social media messages planning a school shooting)

▫ B.L. v. Mahanoy Area Sch. Dist.964 F.3d 170 (3d Cir. 2020) (refusing to apply 
Tinker to off-campus, social media speech)

▫ School’s responsibility to protect from violence/harassment?

3 5
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Presentation Notes
Birthday: too drunk to rememberAre you a health freak: big steroid freakIn the past month have you smoked: big blunt3In the past month have you been on pills: big pillsIn the past month have you gone Skinny Dipping: big lake, not big dickIn the past month have you Stolen Anything: big kegEver been drunk: big number of timesEver been called a Tease: big whoreEver been Beaten up: big fagEver Shoplifted: big bag of kmartNumber of Drugs I have taken: bigThese circuits have imposed some additional threshold test before applying Tinker to speech that originates off campus. For example, the Fourth Circuit requires that the speech have a sufficient “nexus” to the school, Kowalski, 652 F.3d at 573, while the Eighth Circuit requires that it be “reasonably foreseeable that the speech will reach the school community.” S.J.W., 696 F.3d at 777. The Second Circuit has not decided “whether it must be shown that it was reasonably foreseeable that [the speech] would reach the school property or whether the undisputed fact that it did reach the school pretermits any inquiry as to this aspect of reasonable foreseeability.” Wisniewski v. Bd. of Educ. of the Weedsport Cent. Sch. Dist., 494 F.3d 34, 39 (2d Cir.2007). But at least where it is reasonably foreseeable that off-campus *1069speech meeting the Tinker test will wind up at school, the Second Circuit has permitted schools to impose discipline based on the speech. Doninger, 527 F.3d at 48.



Social  Media & Schools – Ext ra-Curriculars
▫ What about extra-curricular activities?

▫ It depends on whom you ask.
▫ Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008)
▫ Johnson v. Cache Cnty. Sch. Dist., 323 F. Supp. 3d 1301 

(D. Utah 2018)
▫ B.L. v. Mahanoy Area Sch. Dist., 376 F. Supp. 3d 429 

(M.D. Pa. 2019), aff’d 964 F.3d 170 (3d Cir. 2020)

3 6
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Johnson FactsTryouts – Repeated discussion of social media, sign Cheer ConstitutionS.J. upcoming junior at MCTries out and is chosen as a cheerleaderPost-tryout “ice cream social,” students were warned again to not post anything to social media about getting on the squad, because there were “girls hurting” and a formal announcement would be made the next day. This included a warning that violations of the constitution would result in expulsion from the squad.That night, while on her way to a celebratory dinner, wearing an MC shirt, S.J. posted an eight-second “snap” on Snapchat:School finds out; kicks S.J. off team;S.J.’s conduct was insubordinate, undermining the authority of the coach;S.J.’s conduct undermined the school’s efforts to rehabilitate the squad’s reputation;S.J.’s boasting had the potential to create discord.S.J. lied (claiming that she “accidentally” posted it).After appeal, school allows S.J. back on the team if she performs community service, apologizes, and prepares a report on social media.(The other participants in the video agreed and were reinstated)S.J. sued and sought a preliminary injunction requiring her to be put on the teamIn her freshman year, B.L. joined the junior varsity cheerleading squad led by Coaches Nicole Luchetta-Rump (a math teacher at the High School) and April Gnall (a third-grade teacher in the District). (Id. ¶¶ 6-9). The squad held tryouts for the next school year in May of B.L.'s freshman year. (Id. ¶ 12). Before she could try out, however, B.L. was required to agree to a number of rules that would apply to her if she made the squad again. (Id. ¶¶ 16-23). These rules—the “Cheerleading Rules” or “Rules”—state: “Please have respect for your school, coaches, teachers, other cheerleaders and teams. Remember you are representing your school when at games, fundraisers, and other events. Good sportsmanship will be enforced, this includes foul language and inappropriate gestures.” (Id. ¶ 19 (the “Respect Provision”) ). The Rules also warn: “There will be no toleration of any negative information regarding cheerleading, cheerleaders, or coaches placed on the internet.” (Id. ¶ 23 (the “Negative Information Rule”) ). Coaches Luchetta-Rump and Gnall adopted these Rules from their predecessor, and did not need the District's permission to adopt or enforce them. (Id. ¶¶ 15, 24, 45).B.L. and her mother reviewed the Rules prior to tryouts, and signed a document acknowledging B.L. would be bound by them. (Id. ¶ 18). Unfortunately for B.L., *433 tryouts did not go so well—she was placed on the junior varsity squad again for her sophomore year. (Id. ¶ 34). And, to add insult to injury, an incoming freshman made the varsity squad. (Id. ¶ 35).In frustration, B.L. took to Snapchat that Saturday. (See id. ¶¶ 37, 40). (Snapchat is a social media application for smartphones that allows users to send private text, photo, and video messages to other users—but these messages are limited in duration, cannot be accessed from the web, and can only be viewed temporarily, see B.L. by Levy v. Mahanoy Area Sch. Dist., 289 F.Supp.3d 607, 610 n.1 (M.D. Pa. 2017) ). Posing in street clothes with a friend, middle fingers raised, B.L. took a “selfie” at the Cocoa Hut, a local store and student stomping ground. (See id. ¶¶ 37-40). On top of the photo, B.L. added the following text: “fuck school fuck softball fuck cheer fuck everything.” (Id.). B.L. then posted the captioned photo—the “Snap”—on her private Snapchat account, where it could have been viewed briefly by about two-hundred and fifty (250) of her friends. (Id. ¶¶ 37-42). She posted a follow-up Snap just after, reading: “Love how me and [my friend] get told we need a year of jv before we make varsity but that[ ] doesn't matter to anyone else?” (Id. ¶ 41). Many of B.L.'s friends on Snapchat are students at District schools; some are fellow cheerleaders. (Id. ¶¶ 42-43).



Social  Media & Schools
▫ Note, colleges and universities are different.

▫ See, e.g.,  Hunt v. Bd. of Regents of Univ. of N.M., 792 F. 
App’x 595 (10th Cir. 2019)

▫ Also note, qualified immunity.

3 7



2.4 – Social media & employment
What you say on Twitter will get you fired.



Employment  & Social  Media
▫ Pickering /  Garcetti /  Connick test

▫ Matter of Public Concern?
▫ Spoken in employee’s role?
▫ Balance speaker’s vs. employer’s interest.
▫ Applies on social media

▫ See Liverman v. City of Petersburg, 844 F.3d 400 (4th 
Cir. 2016)

▫ “Like” is speech.
▫ Bland v. Roberts, 730 F.3d 368 (4th  Cir. 2013) 39

Presenter
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Although regulations on social media use may appear to present novel issues, we agree with the district court that such questions are amenable to the traditional analysis set forth in Connick and Pickering. Indeed, the particular attributes of social media fit comfortably within the existing balancing inquiry: A social media platform amplifies the distribution of the speaker’s message—which favors the employee’s free speech interests—but also increases the potential, in some cases exponentially, for departmental disruption, thereby favoring the employer’s interest in efficiency. What matters to the First Amendment analysis is not only the medium of the speech, but the scope and content of the restriction.��Liverman v. City of Petersburg, 844 F.3d 400, 407 (4th Cir. 2016)



2.5 – Webs it e  liabilit y
Why don’t we just sue Facebook?



Publ ic Enemy No. 1?

41



But  they somet imes act…

42



Why not  sue direct ly?
▫ “CONGRESSshall make no law…”

▫ “[A] private entity may qualify as a state actor when it 
exercises powers … traditionally and exclusively 
performed” by the government…. Merely hosting speech 
by others it not a traditional, exclusive public function ….”  
Manhattan Community Access Corp. v. Halleck, 139 S. Ct. 
1921 (2019) .

▫ Marsh v. Alabama, 326 U.S. 501 (1946) (Company towns).
▫ Cf., e.g., Lloyd v. Tanner, 407 U.S. 551 (1972) (Malls).
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The Court has stressed that “very few” functions fall into that category. Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 158, 98 S.Ct. 1729, 56 L.Ed.2d 185 (1978). Under the Court's cases, those functions include, for example, running elections and operating a company town. See Terry v. Adams, 345 U.S. 461, 468–470, 73 S.Ct. 809, 97 L.Ed. 1152 (1953) (elections); Marsh v. Alabama, 326 U.S. 501, 505–509, 66 S.Ct. 276, 90 L.Ed. 265 (1946) (company town); Smith v. Allwright, 321 U.S. 649, 662–666, 64 S.Ct. 757, 88 L.Ed. 987 (1944) (elections); Nixon v. Condon, 286 U.S. 73, 84–89, 52 S.Ct. 484, 76 L.Ed. 984 (1932) (elections).1 The Court has ruled that a variety of functions do not fall into that category, including, for example: running sports associations and leagues, administering insurance payments, operating nursing homes, providing special education, representing indigent criminal defendants, resolving private disputes, and supplying electricity. See American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 55–57, 119 S.Ct. 977, 143 L.Ed.2d 130 (1999) (insurance payments); National Collegiate Athletic Assn. v. Tarkanian, 488 U.S. 179, 197, n. 18, 109 S.Ct. 454, 102 L.Ed.2d 469 (1988) (college sports); San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522, 544–545, 107 S.Ct. 2971, 97 L.Ed.2d 427 (1987) (amateur sports); Blum, 457 U.S. at 1011–1012, 102 S.Ct. 2777 (nursing home); Rendell-Baker, 457 U.S. at 842, 102 S.Ct. 2764 (special education); Polk County v. Dodson, 454 U.S. 312, 318–319, 102 S.Ct. 445, 70 L.Ed.2d 509 (1981) (public defender); Flagg Bros., 436 U.S. at 157–163, 98 S.Ct. 1729 (private dispute resolution); Jackson, 419 U.S. at 352–354, 95 S.Ct. 449 (electric service).��Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct. 1921, 1929, 204 L. Ed. 2d 405 (2019)



Why not  sue direct ly?
▫ Facebook, YouTube, Twitter, Google, and others have 

avoided definition as a state actor
▫ See Wilson v. Twitter, No. 3:20-cv-0054, 2020 WL 

3410349 (S.D. W. Va. May 1, 2020) (collecting cases)
▫ Yet, they retain rights to make “editorial decisions”….
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Why not  sue (for other stuf f ) direct ly?
▫ Section 230 of the Communications Decency Act (47 U.S.C. §

230(c))
▫ An “interactive computer service” is not a “speaker or 

publisher of any information provided by another 
information content provider”

▫ No liability for a provider voluntarily taking action to 
“restrict access to or availably of” obscene, violent, 
harassing “or otherwise objectionable” material.
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Why not  sue (for other stuf f ) direct ly?
▫ Social media websites qualify under § 230

▫ Force v. Facebook, Inc.934 F.3d 53 (2d Cir. 2019) (CDA 
immunized Facebook from liability for damages caused 
by Hamas terrorist activity, which Facebook gave “a 
forum with which to communicative and for actively 
bringing Hamas’ message to interested parties” even 
though Facebook’s “matchmaking” algorithms predict 
and show third-party contest of interest to users).
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The future?
▫ Unlikely that social media is a 

state actor
▫ Amendments to CDA liability?
▫ Other regulations?
▫ “Joint action” with government?

▫ 42 U.S.C. § 1983 “under color of” 
law

▫ See, e.g. Tsao v. Desert Palace, Inc., 
698 F.3d 1128 (9th Cir. 2012) 47
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From what I’ve learned, I believe we need new regulation in four areas: harmful content, election integrity, privacy and data portability.



Quest ions?

48
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Thanks !
Kyle Kaiser, kkaiser@agutah.gov
Special thanks to Michael Morris for research assistance
Special thanks to all the people who made and released 
these awesome resources for free:
▫ Presentation template by SlidesCarnival
▫ Photographs by Unsplash

mailto:kkaiser@agutah.gov
http://www.slidescarnival.com/?utm_source=template
http://unsplash.com/&utm_source=slidescarnival


End of  t he show!



End of  t he show!



End of  t he show!
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